
 

CONDITIONS OF CONSENT 

 

SCHEDULE 1. CONDITIONS OF CONSENT 

Upon satisfaction of the deferred commencement condition/s, the following conditions apply: 

Parameters of consent 

1.  Approved plans and supporting documentation  
Development must be carried out in accordance with the following approved plans and 
supporting documentation (stamped by Council), except where the conditions of this 
consent expressly require otherwise.  
 

Plan No. Plan Title Drawn by Dated 

TP1.06 and 1.07 
Revision 7 

Basement Plan 1 and 2 Myers Ellyett 8/9/22 

SK012-02 Floor Plan layouts 
Ground and Basement 
Level  

Hogg and Lamb Undated 

 
In the event of any inconsistency between the approved plans and the supporting 
documentation, the approved plans prevail. In the event of any inconsistency between the 
approved plans and a condition of this consent, the condition prevails. 
 
Note: an inconsistency occurs between an approved plan and supporting documentation or 
between an approved plan and a condition when it is not possible to comply with both at the 
relevant time. 
 

2.  Restricted hours of operation for the Basement Restaurant  
The hours of operation are restricted to the following  

a) Monday to Sunday 5pm – 12am Midnight 
 

Any alteration to the above hours of operation will require the further consent of Council.  
 

3.  Restricted Hours of Operation for Retail Tenancies G.02, G.03 and G.04 
The hours of operation are restricted to the following  
 

a) Monday to Saturday 7am to 6pm 
b) Sundays 10am to 4pm. 

 
Any alteration to the above hours of operation will require the further consent of Council.  
 

4.  Conditions prescribed by the Regulation 
This development consent is subject to the conditions prescribed by the regulations in 
accordance with subsection 4.17(11) of the Environmental Planning and Assessment Act 
1979. Conditions are provided in Schedule 2 of this consent. 
 



The following conditions are to be complied with prior to issue of a Construction Certificate 
for building works 

 

5.  Long Service Levy to be paid  
A Long Service Levy must be paid to the Long Service Payments Corporation.  This is 
a State Government Levy and is subject to change. 
 
These payments may be made online at www.longservice.nsw.gov.au or at Council’s 
Administration Office, Station Street, Mullumbimby. When paying to Council, cheques 
are to be made payable to ‘Byron Shire Council’. 
 
For further information regarding the Long Service Payment please refer to the 
website above. 
 

6.  Water and Sewerage - Section 68 approval required 

An approval under Section 68 of the Local Government Act 1993 must be obtained to carry 
out water supply work and sewerage work. 
 
If required, an Approval under Section 68 Part B of the Local Government Act 1993 to 
carry out sewerage work must be obtained where the pool backwash is to be connected to 
the sewer via a new overflow relief gully. 
 
Water metering to be in accordance with Byron Shire Council’s water metering 
requirements.  See: https://www.byron.nsw.gov.au/Services/Building-development/Other-
approvals-and-permits/Plumbing-and-Drainage-Applications   
 
Any new water service and meter will be at applicants cost. 
 

7.  Trade Waste - Section 68 Part C approval required 
An approval under Section 68 Part C of the Local Government Act 1993 to discharge trade 
waste into Council’s sewer must be obtained in accordance with NSW Office of Water 
Liquid Trade Waste Regulations Guidelines 2009, Council’s Liquid Trade Waste Policy and 
Liquid Trade Waste Guidelines. 
 
Commercial, business, trade and industrial activities discharging or proposing to discharge 
to the sewer are required to notify Council and complete the Trade Waste Registration 
Form available at the Mullumbimby Office and from Council’s website at: 
http://www.byron.nsw.gov.au/files/publications/liquid_trade_waste_application_form_0.pdf 
 
Trade Waste approval must be obtained prior to gaining Section 68 Part B approval to 
carry out water supply work and sewerage work. 
 

8.  Certificate of Compliance – s307 Water Management Act 2000  
Prior to issue of any Construction Certificate, a Certificate of Compliance under Section 307 
of the Water Management Act 2000 must be obtained upon payment of developer charges 
for water and sewer as calculated in accordance with Byron Shire Council and Rous County 
Council Development Servicing Plans. Where staging of the Construction Certificate 
occurs, a separate s307 Compliance Certificate must be obtained for each stage. 
 
Byron Shire Council acts as Rous County Council’s agent in this matter and will issue a 
Certificate of Compliance on behalf of Rous County Council upon payment of the Rous 
County Council Development Servicing Charge to this Council. 

https://www.byron.nsw.gov.au/Services/Building-development/Other-approvals-and-permits/Plumbing-and-Drainage-Applications
https://www.byron.nsw.gov.au/Services/Building-development/Other-approvals-and-permits/Plumbing-and-Drainage-Applications
http://www.byron.nsw.gov.au/files/publications/liquid_trade_waste_application_form_0.pdf


 

Note: For issue of the Certificate of Compliance, an application form and associated fee 
must be lodged via Council’s website. Copies of Byron Shire Council’s Development 
Servicing Plans are available via Council’s website. 

 

Developer charges will be calculated in accordance with the Development Servicing Plan 
applicable at the date of payment. A check must be made with Council to ascertain the 
current rates by contacting Council’s Principal Engineer Systems Planning, Utilities on 02 
6626 7000.  Applicable charges can also be found on Council’s website: 
https://www.byron.nsw.gov.au/Services/Water-sewer/Plumbers-and-developers/Calculate-
the-cost-of-an-Equivalent-Tenement#section-3 

 
The contributions payable will be adjusted in accordance with relevant plan and the 
amount payable will be calculated on the basis of the contribution rates that are 
applicable at the time of payment.  
 

Payment by Personal or Company Cheque will not be Accepted 
 

9.  Section 7.12 Levy to be paid 
The levy will be calculated as follows: 

 
Levy payable = %C x $C 

▪ %C is the levy rate applicable as set out in the latest Ministerial Direction 
issued under section 7.17.   

▪ $C is the proposed cost of carrying out the development.   
 

The rate of %C is: 

Proposed cost of the development Maximum percentage of the levy 

Up to $100,000 Nil 

$100,001–$200,000 0.5 percent 

More than $200,000 1.0 percent 

 
The cost of development must be calculated in accordance with clause 25J of the 
Regulation.  The Cost Summary Report (copy attached) as set out in schedule 2 of the 
Section 7.12 contributions plan must be submitted to Council with the payment.  The cost 
summary report must be prepared by a quantity surveyor.  Copies of Cost Summary Report 
are available at Council’s main office or may be downloaded from Council’s website. 
 

10.  Design and Layout Plans - Food Premises  
Detailed plans prepared by a suitably experienced person showing the design and layout of 
the premises to be used as a food business must be submitted to Council.  The design 
details are to be drafted in accordance with relevant legislation and standards, including:  

a) Food Act 2003; 

b) Food Regulation 2015; 

c) Food Standards Code, Chapter 3.2.3; 

d) Relevant Australian Standards: 

i. AS 4674 – 2004 Design, Construction and Fit-Out of Food Premises;  

ii. AS 1668.1 & AS 1668.2 Mechanical Ventilation; 

iii. Other relevant standards. 

https://www.byron.nsw.gov.au/Services/Water-sewer/Plumbers-and-developers/Calculate-the-cost-of-an-Equivalent-Tenement%23section-3
https://www.byron.nsw.gov.au/Services/Water-sewer/Plumbers-and-developers/Calculate-the-cost-of-an-Equivalent-Tenement%23section-3


e) The Building Code of Australia. 
 
Such plans must be approved by Council’s Environmental Health Department prior to the 
issue of a construction certificate for building works.  Plans are to be submitted in duplicate 
and accompanied by fees as described in Council’s adopted Fees and Charges. 
 

11.  Details of acoustic treatments for the Restaurant 
The application for a Construction Certificate is to include plans and specifications for air 
conditioning plant and equipment, and all entry and exit doors that demonstrate the 
inclusion of acoustic treatments for building construction as recommended Acoustic Report 
Ref:1020104 (Rev R04B) prepared by Acoustic Works dated 08/09/2021 and 
Supplementary Acoustic Report prepared by Acoustic Works dated 22 March 2022.  
 
Such plans and specifications must be approved as part of the Construction Certificate for 
building works. 

  

The following conditions are to be complied with during any building or construction works  
 

12.  Construction times  
Construction works must not unreasonably interfere with the amenity of the neighbourhood. 
In particular construction noise, when audible from adjoining residential premises, can only 
occur: 
 
a. Monday to Friday, from 7 am to 6 pm. 
b. Saturday, from 8 am to 1 pm. 
 
No construction work to take place on Saturdays and Sundays adjacent to Public Holidays 
and Public Holidays and the Construction Industry Awarded Rostered Days Off (RDO) 
adjacent to Public Holidays. 
 
Note: Council may impose on-the-spot fines for non-compliance with this condition.   

13.  Construction Noise 
Construction noise is to be limited as follows: 
a. For construction periods of four (4) weeks and under, the L10 noise level measured 
over a period of not less than fifteen (15) minutes when the construction site is in operation 
must not exceed the background level by more than 20 dB(A). 
b. For construction periods greater than four (4) weeks and not exceeding twenty-six 
(26) weeks, the L10 noise level measured over a period of not less than fifteen (15) minutes 
when the construction site is in operation must not exceed the background level by more 
than 10 dB(A)  
 
Note: Council may impose on-the-spot fines for non-compliance with this condition.   

14.  Builders rubbish to be contained on site  
All builders rubbish is to be contained on the site in a ‘Builders Skips’ or an enclosure. 
Footpaths, road reserves and public reserves are to be maintained clear of rubbish, building 
materials and all other items. 

15.  Prevention of water pollution 
Only clean and unpolluted water is to be discharged to Council’s stormwater drainage 
system or any watercourse to ensure compliance with the Protection of Environment 
Operations Act. 



16.  Construction - Food Premises  
The food premises must be constructed in accordance with design and layout plans 
approved by Council. 

 
Advisory note: 
Requirements of Food Standard Code 3.2.3 and Australian Standard AS4674 – 2004 
“Design, construction and fit-out of food premises” to be considered to achieve the 
necessary construction standards for the food business.  

17.  Trade Waste 
An approved trade waste device shall be installed, inspected by Council and maintained to 
ensure that all relevant environment protection and plumbing code standards are satisfied. 

18.  Exhaust System 
On completion of the kitchen exhaust-hood installation, provide a certificate and system 
specifications detailing the air flow velocity readings to Council. The certificate should be 
completed by a suitably qualified professional and shall ensure that the installation satisfies 
AS1668.2 “Mechanical ventilation for acceptable indoor-air quality” 

19.  Airlock 
An airlock shall be constructed between the toilet facilities and internal workspaces to 
prevent the transfer of contaminants into the food business and comply with the Building 
Code of Australia. 

 

The following conditions are to be complied with prior to occupation of the building 

20.  Works to be completed prior to issue of a Final Occupation Certificate 
All of the works indicated on the plans and approved by this consent, including any other 
consents that are necessary for the completion of this development including approvals 
issued under the Local Government Act 1993 and the Roads Act 1993, are to be completed 
and approved by the relevant consent authority/s prior to the issue of a Final Occupation 
Certificate.  
 
Any Security bond paid for this application will be held until Council is satisfied that no 
further works are to be carried out that may result in damage to Councils road/footpath 
reserve. 
 

 

  

The following conditions are to be complied with prior to commencing operations  

21.  Notification – Food Business 
In accordance with Section 100 of the Food Act 2003, the operator of the food business 
must submit a completed Food Business Registration form five (5) working days prior to 
trading. The notification must occur before the food business commences any food 
handling operations. 
 

22.  Council Inspection required – Food Premises 
The operator of the food premises shall obtain a satisfactory pre-operational inspection 
from Councils Environmental Health Officer prior to trading. 

 
Advisory note: 

https://www.byron.nsw.gov.au/files/assets/public/hptrim/development-and-building-controls-guidelines-master-copies-current/food-business-registration-eform.pdf


Inspections by Council’s Environmental Health Officers can be arranged during the fit-out 
stage and the final pre-operational inspection.  Inspection fees are levied as per Council’s 
adopted Fees and Charges. Note requests for a final inspection must be made with at least 
five (5) working days notice. 
 

The following conditions are to be complied with at all times 

23.  Plan of Management 
The Basement Restaurant to operate in accordance with the Plan of Management titled 
“The Food and Drink Precinct 139 Jonson Street, Byron Bay prepared by Back Schwarts 
Vaughan dated 2 July 2021.  

24.  Noise Management 
 
At all times the development shall be operated in accordance recommendations contained 
within approved Section 6.0 of Acoustic Report Ref:1020104 (Rev R04B) dated 06/09/2021 
and Supplementary Acoustic Report Ref: 1020104 L05A dated 22/04/2022 prepared by 
Acoustic Works.  
 
Amplified entertainment shall be limited to a combined sound pressure level that does not 
exceed 86dBA when measured 1m from the speakers. Speakers must be isolated from the 
building structure.  
 
All entry/exit doors to the restaurant must remain closed between the night period (10pm 
and 7am Mondays to Saturdays and 10pm to 8am Sundays) except for the ingress and 
egress of patrons. 
 

25.  Must not interfere with the amenity of the neighbourhood 
The use of the development must not interfere with the amenity of the neighbourhood by 
reason of noise, vibration, smell, fumes, smoke, dust, wastewater or otherwise. In 
particular: 

 
a. Any complaints to Council about ‘offensive’ noise will be dealt with under the provisions 

of the Protection of the Environment Operations Act 1997.   
b. Only clean and unpolluted water is permitted to be discharged to Councils’ stormwater 

drainage system or any waters. 
c. All wastes shall be contained within appropriate containers fitted with a tight-fitting 

vermin-proof lid. 
d. All waste storage and sewage facilities shall be serviced and maintained to ensure that 

all relevant environment protection standards are satisfied. 
e. Goods deliveries shall be restricted to daytime operating hours. 

 

26.  Trade Waste 
All trade waste pre-treatment devices shall be serviced and maintained to ensure that all 
relevant environment protection standards are satisfied. 
 

 

SCHEDULE 2. PRESCRIBED CONDITIONS 

The prescribed conditions in accordance with Part 6 Division 8A of the Environmental 
Planning and Assessment Regulation as at the date of this development consent as are of 



relevance to this development must be complied with: 

Clause 69 Compliance with Building Code of Australia and insurance requirements under the 
Home Building Act 1989 

Clause 70  Erection of signs 

Clause 71  Notification of Home Building Act 1989 requirements 

Clause 72  Conditions relating to entertainment venues 

Clause 73  Condition relating to maximum capacity signage 

Clause 74  Condition relating to shoring and adequacy of adjoining property 

Refer to the NSW State legislation for full text of the clauses under Part 6 Division 8A of the 
Environmental Planning and Assessment Regulation 2000. This can be accessed at 
http://www.legislation.nsw.gov.au. 

 

SCHEDULE 3. REASONS FOR DECISION, HOW COMMUNITY VIEWS WERE 
ADDRESSED 

Note: From July 1 2018, Council’s are required to give and publicly notify reasons for a range of 
planning decisions where they are deciding if development should proceed to help community 
members to see how their views have been taken into account and improve accountability to 
stakeholders. A statement of reasons for the determination of this application is provided below. 
 

Statement of Reasons 

The proposed development complies with the provisions of Byron Local Environmental Plan 2014. 

The proposed development complies with relevant State Environmental Planning Policies 

The proposed development complies with relevant provisions of Development Control Plan 2014 

The proposed development complies with Environmental Planning & Assessment Regulation 2000 
considerations.  

The proposed development will not have significant adverse impact on the natural, built or social 
environment or economic impacts on the locality. 

The proposed development is considered suitable for the proposed site. 

The development application was notified/advertised in accordance with Council’s Community 
Participation Plan. Issues raised in the submissions have been addressed during assessment of the 
application. 

The proposed development is unlikely to prejudice or compromise the public interest. 

How community views were addressed 

The DA was notified/advertised in accordance with Council’s Community Participation Plan. No 
submissions were received. 

 

SCHEDULE 4. NOTES 

Construction Certificate required: 
This development consent is issued under the Environmental Planning and Assessment Act 1979 
and does not relate to structural aspects or specifications of the building under the Building Code of 
Australia. All buildings and alterations require the issue of a Construction Certificate prior to works 
commencing. Application forms are available from the customer services counter or Council’s 

http://www.legislation.nsw.gov.au/#/view/regulation/2000/557/part6/div8a/sec98
http://www.legislation.nsw.gov.au/#/view/regulation/2000/557/part6/div8a/sec98
http://www.legislation.nsw.gov.au/#/view/regulation/2000/557/part6/div8a/sec98a
http://www.legislation.nsw.gov.au/#/view/regulation/2000/557/part6/div8a/sec98b
http://www.legislation.nsw.gov.au/#/view/regulation/2000/557/part6/div8a/sec98b
http://www.legislation.nsw.gov.au/#/view/regulation/2000/557/part6/div8a/sec98b
http://www.legislation.nsw.gov.au/#/view/regulation/2000/557/part6/div8a/sec98e
http://www.legislation.nsw.gov.au/#/view/regulation/2000/557/full


website www.byron.nsw.gov.au 
 

Principal Certifying Authority: 
Work must not commence until the applicant has:- 
a. appointed a Principal Certifying Authority (if the Council is not the PCA); and 
b. given Council at least two days notice of the intention to commence the erection of the 

building. Notice must be given by using the prescribed ‘Form 7’. 
c. notified the Principal Certifying Authority of the Compliance with Part 6 of the Home Building 

Act 1989. 
 

Occupation Certificate required: 
The building must not be occupied until the Principal Certifying Authority has issued an Occupation 
Certificate. 
 

Protection of the Environment Operations Act 1997: 
It is an offence under the provisions of the Protection of the Environment Operations Act 1997 to act 
in a manner causing, or likely to cause, harm to the environment. Anyone allowing material to enter 
a waterway or leaving material where it can be washed off-site may be subject to a penalty 
infringement notice (“on-the-spot fine”) or prosecution. 
 

Penalties apply for failure to comply with development consents 
Failure to comply with conditions of development consent may lead to an on the spot fine being 
issued pursuant to section 4.2(1) of the Environmental Planning & Assessment Act 1979 or 
prosecution pursuant to section 9.50 of the Environmental Planning & Assessment Act 1979. 
 

Relics Provisions- Advice 
Attention is directed to the NSW Heritage Act 1977 and the provisions of the Act in relation to the 
exposure of relics.  The Act requires that if:   
 
a) a relic is suspected, or there are reasonable grounds to suspect a relic in ground, that is likely to 

be disturbed damaged or destroyed by excavation; and/or  
b) any relic is discovered in the course of excavation that will be disturbed, damaged or destroyed 

by further excavation;  
 
Those responsible for the discovery must notify nominated management personnel who will in turn 
notify the Heritage Council of New South Wales or its delegate, the Office of Environment and 
Heritage, NSW Heritage Branch, and suspend work that might have the effect of disturbing, 
damaging or destroying such relic until the requirements of the NSW Heritage Council have been 
satisfied (ss139, 146).   
 

  

http://www.byron.nsw.gov.au/


Water payments under the Water Management Act 2000  

Charges will be calculated based on the additional water and sewerage load that the proposed 
development generates, shown in Equivalent Tenements (ET) by the following table: 

ADDITIONAL WATER & SEWER LOAD OF DEVELOPMENT  
(ET Policy 2018)  

 

Water 1.59 ET 

Bulk Water 1.59 ET 

Sewer 1.59 ET 

 
NB: Information regarding Development Servicing charges can be found on the Byron Shire Council 
website (https://www.byron.nsw.gov.au/Services/Water-sewer/Plumbers-and-developers/Calculate-
the-cost-of-an-Equivalent-Tenement#section-3). 
 
These charges will enable you to calculate the total contribution charges payable when you are 
ready to pay them.  Developer charges will be calculated in accordance with the Development 
Servicing Plan applicable at the date of payment. 
 

 

https://www.byron.nsw.gov.au/Services/Water-sewer/Plumbers-and-developers/Calculate-the-cost-of-an-Equivalent-Tenement%23section-3
https://www.byron.nsw.gov.au/Services/Water-sewer/Plumbers-and-developers/Calculate-the-cost-of-an-Equivalent-Tenement%23section-3
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